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OPINION

Maurice Edward Hughley (“Plaintiff”), dissatisfied with the cal culation of his sentence and
presumed expiration date by the Department of Corrections(“the Department”), sought adeclaratory
order under the Administrative Procedures Act (“the Act”) which was denied by the Department on
March 5, 2003. Under the provisionsof Tennessee Code Annotated section 4-5-322(b)(1) petitioner
was required to file his petition in Chancery Court within 60 days after the Department’ s Order of
March 5, 2003. This time limitation expired on May 4, 2003. Petitioner did not execute his
Chancery Court Petition until July 15, 2003, and did not file same until July 22, 2003.

The same issues raised by Hughley were addressed by this Court in Bishop v. Tennessee
Dept. of Correction, 896 SW.2d 557 (Tenn.Ct.App. 1994) in which the Court held that the 60-day
timelimitation provided in Tennessee Code Annotated section 4-5-322(b)(1) wasjurisdictional and
that the expiration of thetimelimit deprived the Court of subject matter jurisdiction. Said the Court:



An*“aggrieved” personmust fileapetition for declaratory judgment to review
the agency’s order complained of within sixty (60) days “after the entry of the
agency' sfinal order.” Tenn.Code Ann. 8§ 4-5-322(b)(1) (1991). Intheinstant case,
the agency’ sfinal order was dated 12 November 1993. The petition seeking review
of that order was not filed until 16 February 1994, morethan sixty (60) days after the
entry of the agency’s final order. The sixty (60) day time limit is a jurisdictional
prerequisite to obtain areview of an agency’ sdecision. See, e.g., Whedler v. City of
Memphis, 685 S.W.2d 4, 6 (Tenn.App.1984).

Thistime requirement is analogous to that in Rule 4 of the Tennessee Rules
of Appellate Procedure. The courts of this State, relying on United States v.
Robinson, 361 U.S. 220, 80 S.Ct. 282, 4 L.Ed.2d 259 (1960), and other cases that
haveinterpreted the comparablefederal rule, have held that theruleismandatory and
jurisdictional. See, eg., Sate v. Williams, 603 SW.2d 157, 157-58
(Tenn.Crim.App.1980); John Barb, Inc. v. Underwriters at Lloyds of London, 653
SW.2d 422 (Tenn.App.1983). While Tennessee Rule of Appellate Procedure4 was
amended in 1983 and the time limit is no longer jurisdictional in criminal cases, it
remainsjurisdictional in civil cases. Jefferson v. Pneumo Serv. Corp., 699 SW.2d
181, 184 (Tenn.App.1985). In this instance the petition is in the nature of a civil
action.

The burden is on the petitioner to show that subject matter jurisdiction
existed. Hefailed to do so.

Bishop, 896 S.W.2d at 558. Seealso Davisv. Tennessee Dept. of Employment Sec., 23 SW.3d 304,
307-308 (Tenn.Ct.App.1999).

Plaintiff sought to avoid the 60-day time limitation by asserting a mental disability tolling
the statute of limitations under Tennessee Code Annotated section 28-1-106. Plaintiff offers no
evidence of mental illness or mental disability. Thetrial court, in disposing of the disability issue,
observed:

In opposition to the motion to dismiss the petitioner asserts that histime for
filing the petition was tolled because of an illness and mental disability on his part.
The petitioner hasfiled with the Court numerous exhibits of hismedical recordsand
has filed a motion to amend.

The Court has studied the medical records and the proposed amendment to
the petition. The Court searched the medical recordsfiled by the petitioner to seeif
treatment and the petitioner’ sillness occurred prior to May 5, 2003, the 60-day time
limit on filing this lawsuit. The Court’s review of the records revealed that the
earliest treatment the petitioner received wasin June of 2003. The Court, therefore,
concludesthat the petitioner hasfailed to demonstratethat he suffered fromanillness
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or mental disability on or before the date he was required to file the petition in this
matter, even if the Court takes into account the matters pled in the amended papers
and the exhibits of medical records filed with those amended papers.

Not only are the observations of the trial court borne out by the records submitted by
Plaintiff, but the recordsthemselves do not indicate adiagnosis of significant mental disability. The
action of thetrial courtisinall respectsaffirmed with costs assessed to Appel lant, Maurice Hughley.

WILLIAM B. CAIN, JUDGE



